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EDITORIAL NOTES. 


The Governor, before the close of the last session, gave notice that 
he would sign no bills after the adjournment of the Legislature. He 
had determined to do what he could to break up the practice which has 
grown up within the last fifteen years of leaving a large part of the legis- 
lation of the session to be considered by the Governor alone after the 
adjournment, with no opportunity for reconsideration of the bills that 
are disapproved by him. 

Article II of the Constitution, section 7, provides that every bill 
passed by both houses shall be presented to the Governor, and, if he 
approves, he shall sign it, but, if not, he shall return it with his objections, 
and, after consideration, it may be passed by a majority of both houses. 
“Tf any bill shall not be returned by the Governor within five days 
(Sundays excepted) after it shall be presented to him, it shall be a law 
in like manner as if he had signed it, unless the Legislature by their 
adjournment prevent its return, in which case it shall not be a law.” 
The Governor places himself upon this provision of the Constitution, and 
upon the uniform practice of the President of the United States under 
a similar provision, and declines to approve any bill which the Legisla- 
ture by its adjournment has prevented him from returning to them with 
his objections, and he insists that under the Constitution such a bill 
if unsigned on the adjournment, cannot become a law, and that his 
signature afterwards would be of no avail. There are hundreds of 
laws on the statute books that were approved by the Governor after 
the adjournment, and a statute was passed in 1880, (P. L., 259) fix- 
ing a limit of thirty days within which bills must be filed with the secre- 
tary of state with or without the approval of the Governor in order 
to have the force of laws, but the statute cannot change the Consti- 
tution and the practice is not of so long continuance that it cannot be 
challenged as unconstitutional. 

It was not until the first term of Governor Abbett in 1884, that 
the statutes begin to show that bills were approved after the adjourn- 
ment, excepting only some forty bills in ten thousand on which the 
approval is dated within five days afterwards. After 1884, the num- 
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ber of bills approved long after the end of the session increased rapidly, 
and, in 1891, more than half were.so approved. 

An earnest protest against this practice was made in this Journal 
by the late A. Q. Keasbey in 1892 (Vol. 15, p. 116), He made a careful 
examination of the facts and cited the cases in which constitutional 
provisions similar to our own were construed. In some of these it 
was held that the Governor had no power to sign bills after the adjourn- 
ment, and in others the courts saw that in view of long custom it 
might be allowed that the Governor was at liberty to sign bills within 
the time limited for their return, five or six or ten days, as the case 
might be, whether the Legislature remained in session or not. This 
was the only question of difference in the cases and all agreed that after 
this time the executive had no power to sign a bill. 

Governor Voorhees has wisely determined to make it a rule to 
avoid all questions and sign no bills after the adjournment of the Legis- 
lature. 





The Court of Errors is a perennial subject of discussion in the 
newspapers. A few months ago the complaint was that the “lay judges” 
who were lawyers presumed to write opinions and to dissent from the 
justices of the Supreme court, and it was insisted that it was a violation 
of the spirit of the Constitution to appoint lawyers as “lay judges” of 
that court. It was pointed out in reply that the Constitution made no 
mention of lay judges, and that in fact two of the judges appointed di- 
rectly after the constitution was adopted were members of the Bar, and 
that the term lay judges was not used in a statute until 1870. Now the 
complaint is made that since four lawyers have been appointed and they 
are allowed twenty dollars a day for writing opinions, the cost of the 
court has been greatly increased. It is estimated that the cost of the 
six judges for one year will be twenty thousand dollars instead of five 
thousand, and that something must be done to cut down this expense. 

The discussion will furnish food for reflection. It will be evident to 
the people that if the judges are to serve any useful purpose they must 
be men who are qualified to form opinions on the legal questions they 
must decide, and that, if so, they ought to be able to write opinions and 
ought to be paid what the services of such men are reasonably worth. 
It will then be apparent that it would be more economical to have a 
smaller court especially devoted to the hearing of appeals, leaving the 
judges of the Supreme court free to attend to their own duties. These 
could then be performed by a smaller number of judges, and so we 
should have a more efficient system for even less than the present cost 
to the treasury. It-was for the sake of economy as much as anything 
else that the Supreme court judges were made judges of the Court of 
Errors and now it has become apparent that, with the increase of busi- 
ness, two separate and smaller courts can do the work more efficiently 
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‘and quite as economically as the present composite and cumbrous 
tribunals. - 

In view of the present discussion and in hopes that the need of a 
change will soon become so apparent as to produce some definite effect, 
we print in full in this number of the Journal the excellent address by 
Mr. Joseph Coult before the Hudson County Bar Association on “The 
Court of Last Resort.” 





A recent decision of the Court of Errors in a suit for damages for 
the death of a husband involved the theory upon which the existence 
of the marriage relations depends. The court adopted the theory of 
contract, and declared that it was well settled in this country that no 
more is necessary to constitute a legal marriage than that a man shall 
dleclare in words of the present tense that a woman is his wife and that 
she shall assent. No witness need be present and no particular cere- 
mony is necessary. 

The application of the doctrine was made in a case that was curi- 
ously like that of Voorhees v. Voorhees, Exrs., 1 Dick. Ch. 411, 2 Dick. 
Ch. 315, and the fact that the conclusions in the two cases were dif- 
ferent suggests-the inquiry whether there is not a defect in the theory 
that the fact of marriage depends upon contract. In the Voorhees 
case the logic of the Chief Justice, based upon that theory, was un- 
answerable. He said that since the woman had no suspicion that her 
marriage was not lawful, there could have been no new contract, and, 
therefore, the relation begun unlawfully remained unlawful after the 
impediment was removed. There was no contract except the unlaw- 
ful ceremony, and, therefore, there was no marriage. Justice Garri- 
son, dissenting, referred to the Breadalbane case, Campbell v. Campbell, 
L. R., 1 H. L. Cas, 182, in which marriage was regarded as an estate 
or existing fact evidenced by connubial conduct and repute, and in 
which a contrary conclusion in a similar case was reached. 

He insisted that the doctrine of the presumption of consent from 
connubial conduct was principle having its root in public policy and 
not a rule of evidence for determining whether the parties had actually 
interchanged consent. The doctrine rests, he said, on the necessity 
of presuming something that is not proven, and that purpose of the 
presumption is to establish the status of marriage wherever there is mat- 
rimonial conduct. The majority of the court, however, regarded the 
connubial conduct as merely presumptive evidence of consent and held 
that there was no marriage where it appeared affirmatively that there 
was not an actual agreement of marriage even though both parties, af- 
ter the impediment was removed, believed that they were man and wife. 
In the case recently decided, Atlantic City Railroad Co. v. Godin, 42 
Atl. Rep. 333, the only difference was that after the death of the law- 
ful wife, there was some evidence of an actual contract of marriage be- 
tween the man and woman, and there was the testimony of the niece of 
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the woman saying that the man had said, “Your aunt is now my law-° 


ful wife.” 
In both cases the original conduct was unlawful, and in both the 


woman supposed it to be lawful by reason of a marriage ceremony 
and was ignorant of any impediment. In both the union was continued 
after the impediment was removed, and the parties lived together as 
husband and wife. The only difference was that in the one no words 
of contract were used afterwards, because the woman had no suspicion 
that they were needed; in the other there was an expression in words 
of the intention which was carried out in fact in the other. The court 
holds that in the one case there was a marriage and in the other there 
was illicit intercourse. The distinction is based on the theory that 
marriage is a contract, and that the contract must be evidenced in words 
and that it is sufficient if the words be spoken between the parties them- 
selves without a ceremony and without witnesses. Such a marriage 
is called a common law marriage, and the Court of Errors, while 
adopting the doctrine of the common law marriage, makes it question 
of evidence of an actual contract rather than a principle of public policy 
to be applied to certain cases in which connubial conduct should be 
regarded as involving the consequences and responsibilities of marriage. 
The truth is that a marriage without a ceremony, or public declaration 
of some sort, was unknown to the common law of England. - The rule 
that consent alone was sufficient was a doctrine of the medieval canon 
law which was never adopted in England and was abrogated by the 
council of Trent. It was Chancellor Kent who declared in obiter dic- 
tum in 1809, that no formal solemnization of marriage was necessary 
and repealed in his commentaries reference to the canon law as his au- 
thority, and it was strongly opposed by Chief Justice Parsons in 1810. 
The rule has been frequently declared in this country, but, unless it 
is regarded as a rule of public policy as suggested by Justice Garrison 
and not as a rule of evidence, it will have the dangerous consequences 
of giving the sanction of the law to marriages of the most secret char- 
acter and depriving the state of all control of the entrance into a relation 
which in all civilized states is regarded as one in which the state has 
a peculiar interest for the protection of society. It would be most un- 
fortunate for the community if the people generally understood that no 
public act was required to make a marriage lawful. It would hardly 
be tolerable in a civilized state if marriages generally were made by a 
few words said by a man to a woman in the act of yielding to the natural 
passions that bring them together. If this is the law now, it is high 
time that the Legislature should provide the safeguards that now de- 
pend upon the sense of propriety which tradition has preserved in the 
minds of the people. It may be that it will be sufficient to extend to our 
own citizens the provisions of the statute requiring a license in the case 
of the marriage of non-residents, for the Court of Errors took pains to 
say it did not consider the effect of this statute in deciding the case above 
referred to. A valuable discussion of the history of the law of marriage 
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may be found in the “Atlantic Monthly” for February, March and April, 
1888, and a summary of the articles is given in the New Jersey Law 
Journal for March, April and May, of the same year. See also 16 N. 
J. L. J. 161, and an article by Mr. Justice Garrison in the “Contemporary 
Review” [London] for February, 1894, on the “Limits of Divorce,” and 
a comment thereon in 17 N. J. L. J. 227. E. Q. K. 





THE COURT OF LAST RESORT. 

Mr. Joseph Coult made the following interesting response to a toast 
at the annual dinner of the Hudson County Bar Association: 

“I express, | think, the sentiment of the Bar of this state when I 
say that some change in the constitution of our Court of Last Resort 
is desirable. That this court is not in harmony with the other parts 
of our judicial system, that it is cumbrous, antiquated and unsuited 
to the wants of our time, has been a growing conviction in the minds 
of those who have given this matter thoughtful consideration. 

“New Jersey has been slow to make changes and innovations in 
the constitution of its courts, or in their methods of procedure, follow- 
ing frequented paths and well-worn ways, making only such changes 
as the exigencies of business seemed to require, preferring to suffer 
from known defects than from the confusion and uncertainty which 
comes from radical changes; we have considered it wiser and safer to 
arrive at the desired destination by easy stages, in slow, comfortable, 
safe coaches, guided and directed by established precedents and known 
formulas, rather than attempt to construct new routes, lay out new 
lines, or adopt new modes of proceeding. 

“This conservatism, this reverence for established form, this respect 
for precedent, have been a marked feature of all legislation affecting 
our courts, and, from the experience of other states where these influ- 
ences have not prevailed, we may, on the whole, congratulate ourselves 
on the vigilance and care with which we have guarded the structure 
which came to us from our fathers, every part of which was fashioned 
by master-workmen and submitted to the most exacting tests. This 
disposition to preserve the judicial system from frequent change is ap- 
parent in our fundamental law. It protects the jurisdiction of the 
Court of Errors and Appeals, the Court of Chancery, the Prerogative 
court, the Supreme court and the Circuit court, leaving only the in- 
ferior courts subject to the legislative will. To reach the higher tri- 
bunals, a change in the very structure of the government is necessary. 
While we have been slow in making radical changes in our judicial sys- 
tem, we have been quick to perceive where changes in procedure have 
been required by modern methods of business, and by the complications 
which have arisen from the vast increase in wealth. We have recog- 
nized the fact that justice, losing none of her dignity and moving with 
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stately step, must keep pace with the advancing column in this wonder- 
ful age of improvement. 

“We can safely assert that, as a whole, our system thus improved 
works with celerity, with certainty, without burdensome expense, by 
methods easily understood, and that citizens are as secure in the 
possession of their personal rights and their property as the citizens of 
any of our sister states. By our method of appointment we have se- 
cured to interpret and administer our laws, judicial officers of high char- 
acter and excellent attainments, whose opinions command the respect 
of the profession and influence the judgment of those in other lands who 
seek to declare the law. 

“Our Court of Equity, separated as of old (and as | think it should 
be) from the courts of law, equipped for business in its six divisions, is 
constantly open to receive the complaints made to it. It listens atten- 
tively, patiently, and determines quickly, the questions submitted and 
the rights involved. The new method of investigating questions of 
fact by this tribunal, where the parties and their witnesses appear per- 
sonally before the court and are examined orally, has removed the 
prejudice which formerly existed, a prejudice occasioned largely, if not 
entirely, by the expense and delay which the old practice occasioned; 
and this court is now more firmly rooted in our judicial system than 
ever before. 

“With our Supreme and Circuit courts there is no room for just 
criticism. Here the maxims, traditions and customs of the common 
law are entrenched; here the liberty and the rights of the citizens are 
defined and vindicated; and here the ancient and priceless heritage of 
freemen—the right of trial by jury—is preserved. 

“To make our system—so admirable in most of its features, and 
in most respects, so satisfactory in its operation—a perfect system, har- 
monious and logical, our Court of Errors should be reconstructed. Com- 
posed, as it is, of the Chancellor, the justices of the Supreme court, and 
six judges specially appointed, it now consists of sixteen judges, a num- 
ber by far too large. The sense of individual responsibility is lost, 
and the presentation of a case to this body has many of the features 
of a trial by jury. It is safe to say that few causes, no matter what 
their importance, receive the careful attention of more than one-fourth 
of the judges who hear them, and it is generally understood that a single 
member of the court is relied upon to make an examination of the 
facts and the law and prepare an opinion to which the others assent 
without further consideration. This failure to give due consideration 
to questions which can properly be solved only by the examination 
of voluminous testimony, and after a patient and careful study of doubt- 
ful and delicate questions of law, arises largely from the composition 
of the court. 

“The learned Chancellor who presides, it is well known, is, at all 
times, occupied in the discharge of the important duties imposed upon 
him, and his work is increasing rapidly year by year. 
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“The justices of the Supreme court, after disposing of the business 
at the circuits, sitting, as they are frequently required to do, in the trial 
of important cases in the Oyer, hearing and determining the applica- 
tions for writs and extraordinary remedies, correcting the errors of in- 
ferior tribunals, and determining and reviewing the cases, of which this 
court has original or appellate jurisdiction, have little time to devote 
to the business of the Court of Errors. While the judges specially 
appointed could devote more time to the hearing and determining of 
cases, and need more by reason of their lack of experience and of spe- 
cial training, they are compelled to submit to the limitations which 
the other members, for lack of time, necessarily impose, and are there- 
fore prevented from giving the full consideration they would otherwise 
bestow. 

“It follows also, that counsel in the presentation of causes are re- 
stricted and embarrassed by the rules which have been adopted, and are 
unable, in many instances, to give the court a clear and full understand- 
ing of the facts so necessary for a correct disposition. | Not only is 
this true, but the short and infrequent sessions of the court, held im- 
mediately at the close of the stated terms of the Supreme court, make 
the labor of counsel in the preparation of their cases exceedingly ar- 
duous and sometimes unpleasant. The gentlemen of the profession 
know how carefully they are obliged to watch the calendar, and how 
necessary it is to be free from other duty, and within the sound of 
voice of the presiding officer, to secure a hearing or escape a default, 
by which, in either instance, the rights of their client may be injuriously 
affected. 

“| have spoken of the composition of the court as it affects the 
time which it can give for the consideration of cases. Let us look 
at it from another point of view: The Chancellor is one of its con- 
stituent elements, and its presiding officer, yet he cannot sit in cases com- 
ing up for review from this court, although in a large majority of these 
cases, he has personally expressed no opinion, and has done nothing 
except to sign a decree advised by one of the Vice-Chancellors. Why 
should the Chancellor, over-burdened by the duties of his own office, 
sit as a member of this court? Except that we may assume that he 
is a man of high character and a lawyer of marked ability—qualities 
which we may also assume the appointing power would in any case 
deem essential—there seems to be no reason why this additional bur- 
den should be placed upon him. Why should the justices of the Su- 
preme court as such be required to leave the work in which their whole 
time may be properly employed, to review the decrees of the Equity 
judges, or correct the errors which have occurred in their own courts? 

“May we not find in this combination of elements the reason why 
there is a spirit of rivalry and unfriendly criticism between our Court 
of Equity and the law courts, which has, to some extent, disturbed the 
harmony which should exist between them and impaired the useful- 
ness of both? 
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“The introduction of the lay element, men taken from business pur- 
suits, not educated to the law, was, we were told, upon the theory that 
this would secure a less rigorous adherence to strict rules and would 
produce more equitable results. This element has on the contrary, 
been found to be a source of weakness and, I think | can safely say, in 
some instances of danger. While men of virtue, intelligence and good 
judgment have generally been selected for this srvice, in some cases, 
place has been given to men in recognition of political service, and a 
mere politician has not proved of value sitting as a judge in the Court 
of Last Resort. Recently, appointments have been made from among 
members of the Bar. We have no assurance that this practice will 
continue, and, while we must admit that it has been of advantage, still 
it must be conceded that it isin violation of the spirit of the provision 
under which the court is constructed, and that the distinguished gentle- 
men who have been appointed as special judges have, to some extent, 
seemed to occupy subordinate position. The propriety of selecting 
lawyers who continue their practice, or laymen who are engaged in busi- 
ness pursuits, to sit as judges in our court where causes are finally de- 
termined, is exceedingly doubtful. Here the ministers of justice should 
be as far removed as possible from all influences which may tend to 
swerve them in the slightest degree from the strict line of duty. 

“T said at the outset that I thought I voiced the sentiment of the 
Bar in declaring that the Court of Error should be differently consti- 
tuted. I am confident that I also speak for the Bar in advocating an 
amendment to our constitution, creating an independent Court of Ap- 
peals to be composed of our most eminent and best qualified jurists, 
men whose capacity for this high duty has been demonstrated. Sucha 
court composed of five members, appointed for a fixed term, generously 
compensated, with ample time to hear and determine all questions, 
would relieve us from the embarrassment under which we labor, and 
would soon bring order out of confusion. It would give to the pro- 
fession on all important subjects a rule by which to direct their steps, 
and to the people a clear declaration of the law, by which their conduct 
may be ordered. 

“Three years hence it will be possible to secure such a change, and 
as such a proposition, if favorably considered, must have approval 
at two successive sessions of the Legislature, we have but one year in 
which to bring this important matter to the attention of the people. Or- 
ganized effort is necessary. Reforms come slowly. The Bar Asso- 
ciations of Hudson and Essex, representing the two most populous coun- 
ties in the state, in which more than half of the legal business is trans- 
acted, ought to have, and may have, a great, if not a controlling influ- 
ence in accomplishing this result. 

“We have, as I said, been distinguished for our conservatism and 
our adherence to old forms, but we are not incapable of growth and 
progress. As Tennyson sang of Britain, ours is, 
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“A land of settled government, 
A land of old and just renown, 
Where freedom broadens slowly down, 
From precedent to precedent. 


































“Where factions seldom gather head, 

But by degrees to fulness wrought, 

The strength of some diffusive thought 
Hath time and space to work and spread.” 





SPOTTISWOODE »v. DEL., LACK. AND WEST. R. R. CO. 
(New Jersey Court of Errors and Appeals, March 14, 1899.) 


Bill of exceptions—Waiver—Stipula- (Gen. Stat., p. 2574, sec. 246) cannot be 
tion.—Bills of exceptions which have made available by stipulation of the 
been waived by the taking of a rule to parties. 
show cause without reserving them, 

Error to the Essex Circuit court. 

This action was tried before Child, J., and resulted in a verdict for 
the plaintiff. The parties then stipulated that if a rule to show cause 
were granted without reserving exceptions, and the said rule should 
be discharged, the defendant could then resort to his bills of exceptions, 
if he took a writ of error, and the defendant agreed not to object to the 
consideration of the said bills. 

A rule was granted, without reservations, and was certified to the 
Supreme court for its advisory opinion. In compliance with the opin- 
ion of the Supreme court, (40 Atl. Rep. 505), the rule was discharged. 

A writ of error having been taken to the Court of Errors and Ap- 
peals, errors were assigned on the bills of exceptions. 

Mr. Flavel McGee for the plaintiff in error, being called on by the 
court, contended that the bills could be considered. Parties cannot 
waive subject matter going to the jurisdiction of the court, yet where a 
statute is passed, requiring that something shall be done, at a certain time, 
or in a particular manner, which is designed for the benefit of one of the 
parties, the doing of the act may be waived. Quick v. Corlies, 10 Vr. 
11.; Del. Lack. & West. R. R. Co. v. Salmon, Ibid 299; State, Alden, 
pros., v. Newark, 11 Vr. 92; Clifford v. Overseer of Poor of Frankford, 
8 Vr. 152; Cory v. Freeholders of Somerset, 15 Vr. 445; McCracken 
v. Richardson, 17 Vr. 50; Collins v. Keller, 29 Vr. 429. 

PER CURIAM: The court is of opinion that the rule as made 
by Judge Child, without reserving the exceptions, must stand. That 
matter is one entirely within the discretion of the judge allowing the 
rule, and cannot be controlled by the parties. This court cannot con- 
sider exceptions not so reserved. 
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JOHN McBARRON v. STATE. 


(New Jersey Supreme Court, Feb. 27, 1899.) 


False registration of voter—Question such person was not entitled to vote 
for jury.—1. Whether the defendant at in that district was properly left to the 
the time he procured the registration jury, being a permissible inference 
of a certain person as a voter in the from the testimony. 


Fourth Election District knew that 


Error to Essex sessions. 

On the trial of an indictment for knowingly procuring a false regis- 
tration of a voter before Fort, J., and a jury, the following charge (inter 
alia) was given: “The remaining question in the case is the difficult 
one and a question of fact for the jury; that is, that this defendant knew 
at the time he made the affidavit for the purpose of causing and procur- 
ing the registration of Roanes in the fourth district of the second ward 
that Roanes was not entitled to vote in that district. It is not a ques- 
tion as to whether he knew he lived here for the last two or three months, 
or a question as to whether he found him in a house in_ the 
district; but the question is, did the defendant know that Roanes was 
not entitled to vote in that district? 

“Now, the state must prove that fact, on the traverse of this indict- 
ment, as any other fact in this case. You must be satisfied beyond a 
reasonable doubt, under the evidence, that this defendant knew that 
Roanes was not entitled to vote in the fourth district of the second ward 
of the city of Newark at the next ensuing election (that is, this last elec- 
tion), when the defendant registered him there on the 22d day of March 
last. You are not required to have the positive admissions by the de- 
fendant that he knew Roanes was not entitled to vote, nor a declara- 
tion of the defendant that he knew Roanes was not entitled to vote. 
You may, from the evidence in this cause, find knowledge in the defen- 
dant by the facts and circumstances surrounding the making of the 
affidavit, and the act of causing and procuring the registration of 
Roanes by this defendant. 

“Now, taking all the facts into account in this case, just as they have 
been testified to here, the knowledge of the defendant that Roanes had 
not voted in that district for some period of time, certainly since the 
polling place had been at William street, which had probably been about 
three years, as he has sworn himself; that he was not on the register 
and he knew it; that he called at this house and saw Roanes there and 
heard the declaration of the landlady as to who were voters in that house 
and the conversation that followed, which Roanes declared was jocular; 
taking into account all the circumstances that surround the inquiry he 
made by which to come to a conclusion as to whether Roanes was a voter 
in that district: if, under the evidence, you believe that this defendant 
knew that Roanes was not entitled to vote in that district when he regis- 
tered him, he should be convicted in manner and form as he stands 
charged.” 
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Argued November term, 1898, before Magie, J., and Dixon, Garri- 
son and Gummere, JJ. 

Mr. J. R. Nugent for the plaintiff in error. 

Mr. Louis Hood for the state. 

_ GARRISON, J.: Ina charge to which it would be difficult to 
formulate an exception, the attention of the jury was directed to the 
circumstances upon which the state relied to prove that the defendant 
knew that Roanes was not entitled to vote in the fourth district. 

The only point argued is that the evidence does not warrant the 
verdict (Gen. Stat., 1154). That is to say, that the testimony does not 
admit of a belief beyond a reasonable doubt that the defendant knew 
that Roanes was not entitled to vote in that district. 

What a person knows upon this subject, if he keep it to himself, 
must always be a matter of inference. In the present case it is per- 
fectly clear that the defendant did not know that Roanes was entitled 
to vote in that district; it is pretty clear that he knew that three years 
before Roanes had been so entitled, and it is somewhat clear that he knew 
that for the period that intervened he was not so entitled. With this 
much knowledge upon the subject the defendant did an act that called 
for specific knowledge and to which some state of knowledge must in- 
telligently be ascribed. In view of his antecedent knowledge and of the 
surrounding circumstances, a permissible and to me a persuasive influ- 
ence is that the defendant’s knowledge of Roanes’ disability was not 
changed by anything shown in the case, but continued and was 
the state of his knowledge when he did the act for which he 
was indicted. The jury may not have pursued this method of reach- 
ing its verdict but the result is the same. The fact that juries respond 
to the impress of testimony in bulk does not militate against the sound- 
ness of their verdicts. If judges owing to training or by temperament 
pursue a more analytical method, it only shows that the same end may 
be reached by different ways. ‘The only test I know of the value of hu- 
man evidence,” said an experienced judge, “is its effect upon the human 
mind.” (Vice-Chancellor Pitney in Seeburger v. Seeburger, unreported). 
Only when judges are convinced by the application of their method that 
by no method could the jury have derived its verdict from the testimony 
do they say that the question was not one for a jury. In the present 
case by each method the inference that has been drawn is one upon which 
a considerate mind may rest satisfied. 

The judgment of the sessions is affirmed. 





FREDERICK C. BRAENTIGAM v STATE. 
(New Jersey Supreme Court, Feb. 27, 1899.) 


Indictment—False affidavit—1. An upon contract in a court of competent 
indictment that charges the defendant jurisdiction describes no offense, inas- 
with perjury by taking and filing a much as under the circumstances an 
false affidavit with respect to a material affidavit could have no probative force. 
question pending for trial in an action 
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Certiorari. 

Argued June term, 1898, before Depue, Van Syckel and Garrison, 
JJ. 

Messrs. R. T. and W. B. Stout for the prosecutor. 

Mr. W. A. Heisley for the defendant. 

GARRISON, J.: An indictment for perjury having been brought 
into this court by a writ of certiorari, a motion is now made that it be 
quashed. The motion must prevail. That which is charged does not 
constitute an offense, while the offense that is probably meant is not 
charged. 

The averment of the indictment is that a certain suit at law in an ac- 
tion upon contract against the defendant was pending in a court com- 
petent to try the cause and that thereupon, with respect to a material 
question between the parties, the defendant made a false affidavit and 
filed it with the clerk of the court. Inasmuch as for the only pur- 
pose thus disclosed, viz., the trial of material questions in an action at 
law, affidavits are devoid of all probative force, the crime of perjury is 
not alleged. It is to be gathered from the case and briefs that the 
oath of the defendant was taken in connection with some matter of plead- 
ing or practice and not with respect to any material question that was 
pending for trial. If this be so, the 19th section of the Crimes’ act, 
and not the 17th, would seem to suggest the essential averments. It 
is earnestly suggested that in framing an indictment the defendant should 
be told in plain English what he is charged with. His constitutional 
right is to be “informed of the nature and cause of the accusation” against 
him. This calls for a succinct statement of the real charge, not for the 
employment of a vague formula however venerable. A notable illus- 
tration of this maladroit method of pleading is Linden Park Associa- 
tion v. State, 26 Vroom 551, in which the indictment charged the defen- 
dant with almost every sort of conduct that could constitute a disor- 
derly house except gambling, which was the only thing of which the de- 
fendant was accused. The opinion of Beasley, C. J., in that case should 
be the criminal pleader’s vade mecum. 

Let this indictment be quashed. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Carriers—Duty to passengers—Liability for assault by employe.— 
A carrier of passengers is liable in that capacity for injuries to a passen- 
ger reulting from an assault by one of its employes, although he was not 
acting within the scope of his employment. Haver v. Central R. Co. 
(Messrs. Roberson & Demarest for plaintiff in error. Mr. John L. 
Conover for defendant in error.) Opinion by DEPUE, J., November 
14, 1808. 
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Mortgage—Foreclosure—When right accrues.—A mortgage secur- 
ing payment of a debt due in two years from its date, with the usual 
clause making the debt due in case interest remained in arrears for thirty 
days, gave the mortgagors the right to redeem specified portions of the 
mortgaged premises, on paying specified portions of the debt, “at any 
time prior to the two years hereinafter fixed and limited.” Held, that 
the mortgagee was entitled to maintain a bill for foreclosure of the mort- 
gage after interest had been thirty days in arrears, although two years 
from the date of the mortgage had not elapsed. Phillips v. Youmans. 
(Mr. R. Wayne Parker for appellant. Messrs. Corbin & Corbin for 
respondents). Opinion by DIXON, J., December 5, 1808. 

Criminal law—Appeal—Review.—Under an indictment presented 
prior to the taking effect of chapters 237 and 238 of the Laws of 1898, 
the review upon error will include the particulars contemplated in the 
163d chapter of the Laws of 1894, and, among them, inquiry whether 
the plaintiff in error has suffered manifest wrong and injury upon the 
evidence adduced upon the trial. Reid v. State. (Mr. William T. Hoff- 
man for plaintiff in error. Mr, James S. Erwin, Prosecutor of the 
Pleas, for the state.) Opinion by McGILL, Ch., December 5, 1898. 

Obstructions in highway—Injunction—Abatement of nuisance.—1. 
Where the abutting owner of land on a street owns the fee to the middle 
of the street, he may maintain a bill to enjoin an unlawful erection on the 
street in his front. 2. Where he does not own the fee of the street, 
he cannot maintain a suit to restrain a nuisance which injures him only 
in a right enjoyed by him as one of the public. 3. Under ordinary 
circumstances, where there is no special injury to the complaint, and 
where the remedy by indictment is sufficient to abate the nuisance, and 
to restore to the public use the entire highway, equity will not inter- 
fere, even on behalf of the public. H. B. Anthony Shoe Co. v. West 
Jersey R. Co. (Mr. Thomas B. Harned for appellant. Mr. J. H. 
Gaskill for respondent). Opinion by VAN SYCKEL, J., December 
30, 1898. Garrison, J., concurring. 

Carriers—Contributory negligence—Marriage.—1. A duty to look 
and listen for trains, before stepping upon a railroad track lying be- 
tween the station and a train discharging and receiving passengers at a 
regular stopping place, is not necessarily chargeable, as a matter of law, 
upon a passenger alighting from such train and proceeding at once to- 
wards the station. 2. Under the particular circumstances of this case, 
the question of negligence in such a passenger was properly submitted to 
the jury. 3. In this state, a valid marriage can be contracted per verba 
de praesenti, without a ceremony and without a witness. Quaere, as 
to non-residents, since the act of 1897 (P. L., p. 378). Atlantic City R. 
Co. v. Goodin. (Mr. j. Willard Morgan and Mr. C. V. D. Joline for 
plaintiff in error. Mr. George J. Bergen for defendant in error.) Opin- 
ion by COLLINS, J., January 20, 1899. McGill, Ch., and Lippincott 
and Van Syckel, JJ., dissenting. 

Divorce—Foreign adjudication—Fraud.—Where the plaintiff in a 
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suit for divorce is required by statute to have been a bona fide resident 
of the state in which his suit is brought, for a fixed period of time, in 
order to enable him to maintain his suit, the ascertainment by the court 
of the fact of such residence necessarily precedes a consideration of the 
merits of the case; and the determination of that question by the court 
is final, not only in the courts of that state, but in every other jurisdic- 
tion where the validity of the judgment comes in question, unless such 
determination has been procured by fraud. When, however, the ad- 
judication has been procured by fraud, it is without extra territorial 
effect, and the judgment will be treated as void in the courts of a sister 
state. Magowan v. Magowan. (Mr. F. C. Lowthorp and Mr. Lin- 
ton Satterthwaite for appellant. Mr. E. R. Walker for respondent. 
Opinion by GUMMERE, J., February 1, 1899. 

Constitutional law—Municipal officers—Veteran acts.—. The act of 
March 31, 1897, entitled “An act respecting the employment of hon- 
ably discharged Union soldiers, sailors and marines in the public service 
of the state of New Jersey, relative to removals,” is unconstitutional so 
far as it attempts to regulate public offices or positions in the several 
cities, counties, towns, or villages of the state. 2. The appointment 
for a specified time to a position in the municipal service, the term of 
which is not fixed by law, and the acceptance of such appointment, con- 
stitutes a contract between the municipality and its appointee, the terms 
of which are binding upon both of the parties to it. 3. The statutes of 
this state commonly known as the “Veteran Acts” were passed solely for 
the benefit of the class of persons named therein, and their provisions 
may be waived by the beneficiaries thereof. State (Hardy, Prosecutor), 
v. City of Orange. (Mr. Joseph A. Beecher for plaintiff in error. Mr. 
Edw. M. Colie and Mr. Thomas A. Davis for defendant in error.) Opin- 
ion by GUMMERE, J., February 17,1899. Dixon, Ludlow, Collins, 
Bogert, Adams, and Hendrickson, JJ., dissenting. 

Specific performance—Laches—Assignment of patents. Mere lapse 
of time before resort to a Court of Equity to compel an assignment of 
a part interest in a patent to which a complaint is equitably entitled 
will not necessarily bar a decree for such relief; but, if the delay be great 
and the circumstances such as to make it inequitable to permit an ac- 
count of profits to be demanded, an assignment will be decreed only on 
terms that an accounting be denied. Harrigan v. Smith. (Mr. Frank 
E. Bradner for plaintiff in error. Mr. Robert H. McCarter for defen- 
dant in error). Opinion by COLLINS, J., March 6, 1899. 

Eminent domain—Erecting telephone poles—Procedure.—1. The 
right of a telephone company to erect a telephone line within the limits 
of a public highway, upon land the fee of which is owned by private per- 
sons, imposes an additional servitude upon the fee, and can be acquired, 
against the consent of such persons, only through the power of eminent 
domain. 2. Proceedings to acquire such a right under the telegraph 
and telephone companies act (3 Gen. St., p. 3460) are regulated by the 
eminent domain act (2 Gen. St., p. 1386). 3. Under the eminent do- 
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main act (2 Gen. St., p. 1386), it is not essential to the jurisdiction of 
the court to which an appeal from the award of commissioners has been 
taken that the appellant should, within ten days after filing the petition 
of approval, give written notice of the appeal to the opposite party; and, 
under exceptional circumstances, the court may legally proceed to try 
the appeal, although such notice was not given within the time stated. 
Nicoll v. New York & N. J. Tel. Co. (Mr. S. H. Little for plaintiffs 
in error. Mr. John B. Vreeland and Mr. George T. Werts for defen- 


dant in error.) Opinion by DIXON, J., March 6, 1899. 


Corporations—-Insolvency—Stockholders—Assessments.—1. When 
a corporation is insolvent, and its business is ended, the subscribers for 


or holders of its unpaid stock are assessable for only so much of what 


is unpaid on the stock as will satisfy the claims of corporate creditors, and 
meet the expenses of winding up its affairs. 2. An order for such an 


assessment may be made by Court of Chancery in the suit wherein the 


corporation was adjudged to be insolvent, and when so made its pro- 
priety cannot be questioned in suits brought against the stockholders 
for its enforcement. 3. Such an order is the result of an exercise of 
judicial power, and therefore should be made only after a reasonable op- 
portunity has been afforded to the stockholders to be heard on the mat- 
ter. 4. On appeal to this court, matters which do not appear to have 
been adjudicated in the court below, and which are not complained of 
in the petition of appeal, will not be considered. Cumberland Lumber 
Co. v. Clinton Hill Lumber Mfg. Co. (Mr. Frank F. Bradner for 


appellants. Messrs. Coult & Howell for respondents). Opinion by 


DIXON, J., March 6, 1899. 





NEW JERSEY PREROGATIVE COURT. 
(Abstracts of Recent Opinions. ) 


Wills—Execution—Evidence.—Proponent offered for probate a pa- 
per purporting to be a will, three years after testator’s death, but imme- 
diately after he learned of its existence. Three subscribing witnesses 
were produced, who identified the instrument as testator’s will, and tes- 
tified to the genuineness of the signature. Respondent showed that the 
probate was offered at a time when most important for proponent, and 
introduced two non-expert witnesses and one expert, who gave opinions, 
from comparisons of handwriting, disproving the genuineness of the 
signature; the opinion of the expert, however, being based on a writing 
eleven years old. Held sufficient to justify the probate of the instru- 
ment. Conway v. Ewald. (Mr. John Garrick for appellant. Mr. 
Flavel McGee for respondent). Opinion by McGILL, Ordinary, Jan- 
uary 24, 1899. 

Administrators—Order to sell lands—Incumbrances.—1. A general 
order to sell lands of the estate incumbered by mortgages, for which 
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claims have been filed with the administrator, is insufficient to authorize 
a sale free from the mortgages, under P. L. 1881, p. 141, authorizing 
the sale of incumbered lands free from the incumbrances, where claims. 
therefor are filed with the administrator, and the proceeds of the sale are 
first applied in payment of the incumbrances. 2. On exceptions to 
an administrator’s account for moneys received from a sale of lands of 
the estate and paid to mortgagees of such lands, it appeared that the 
mortgagees had filed their claims with the administrator, and a general 
order for the sale of the lands was made. The purchasers either had no 
knowledge of the mortgages or understood that the sale was free from 
them, a declaration to that effect having been made at the sale. The 
land was sold in parcels, making it impossible to ascertain the extent 
of the incumbrance on the different parcels, and the price was adequate, 
regarding the property as unincumbered. The proceeds were first ap- 
plied in payment of the mortgages. Held, that the order of sale should 
be amended nunc pro tunc so as to authorize a sale free from incum- 
brances. In re Voorhees, (Messrs. W. I. & N. Chamberlain for ap- 
pellant. Messrs. Parker & Pearce for respondents). Opinion by 
REED, Vice-Ordinary, February 21, 1899. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions. ) 





Injunctions—Covenants in deed—Violation.—1. A preliminary in- 
junction will not be granted to a grantor to restrain the violation of a 
covenant in a deed against doing business on the premises on Sunday, 
where it has been openly violated for several years by defendant grantee 
and by other grantees of the same grantor, including his tenants, under 
a like covenant, and where defendant has expended large sums in im- 
proving his property in reliance on the grantor’s apparent abandonment 
of the restrictions. 2. Laches of a covenantee in seeking to enjoin 
breaches of the covenant are not excused on the ground that the injunc- 
tion sought is to prevent the doing of business on Sunday. 3. An 
injunction will not be granted to restrain the breach of a covenant on the 
ground that the acts complained of are criminal. Ocean City Ass’n. v. 
Schurch. (Mr. Charles E. Sheppard for complainant. Mr. C. L. Cole 
for defendant). Opinion by GREY, V. C., December 7, 1808. 

Building and loan associations—Mortgages—Corporations—Guar- 





anty.—1. A bond and mortgage on lands in the state, executed in favor 
of a building and loan association of another state by a member thereof, 
are contracts made and to be performed in such other state. 2. In 
view of the statutes allowing foreign corporations to hold mortgages 
on land in the state, a corporation holding such a mortgage may recover 
the amount due, though it has not filed the certificate of incorporation 
with the secretary of state required of all corporations doing business 
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in the state by Corporation Act 1896, sec.97. 3. Under the New York 
statutes, authorizing a building and loan association to take a second 
mortgage, where it is large enough to cover the first mortgage, an asso- 
ciation may assume the payment of a first mortgage as a part of the 
consideration of the second. 4. On suing to foreclose, a mortgagee can- 
not recover the amount of a prior mortgage which he had agreed to pay 
as a part consideration of his mortgage, if he has not paid it. 5. After 
decree for the amount due, the mortgage will continue to secure the guar- 
anty and assumption of the prior mortgage. 6. A building and loan 
association cannot recover fines of a borrowing member for nonpayment 
of monthly installments after it has commenced foreclosure of the mort- 
gage securing the loan, as such act terminates the member’s right to 
make such payments. 7. A release by a contractor of his lien for erect- 
ing a building, as against a mortgagee receiving his mortgage on the 
faith thereof, covers the claims for all work done on the building, whether 
before or after the release was executed. Manhattan & S. Savings & 
Loan Ass’n. of New York v. Massarelli. (Mr. Robert M. Boyd, Jr., for 
complainant. Messrs. Roberson & Demarest for defendant Welshire. 
Messrs. Van Buskirk & Parker for defendants Massarelli and Lee). 
Opinion by EMERY, V. C., January 14, 1899. 

Vendor and purchaser—Specific performance—Tenancy in common. 
—Where a tenant in common executed a contract for the sale of the 
property in her own name, and also, but without authority, in the name: 
of her co-tenant, and the co-tenant repudiated the act, performance by 
the signing tenant might be specifically enforced, as to her interest, one 
payment of her share of the price. Keator v. Brown. (Messrs. Haw- 
kins & Durand for complainant. Mr. David Harvey for defendants).- 
Opinion by STEVENS, V. C., January 18, 1899. 

Insolvent corporations—Receivers—Expenses—Franchise tax.—1ru 
A franchise tax imposed on an insolvent corporation under P. L. 1892, p- 
140, sec. 5, after the appointment of a receiver, is not an indebtedness 
entitled to share in the receiver’s distribution, in view of corporation act 
(sections 74, 75, 83, 86) contemplating that all indebtedness payable 
from such distribution should: exist when the insolvency is adjourned. 
2. A franchise tax imposed on an insolvent corporation after the appoint- 
ment of a receiver under P. L. 1892, p. 140, sec. 5, is not payable from 
the assets as an expense of the receiver, where the assets are insuf- 
ficient to pay creditors to whom the franchise is worthless, though Revi- 
sion 1896, sec. 68, gives a receiver the franchise of an insolvent cor- 
poration. Crews v. United States Car Co. (Mr. Samuel H. Grey, 
Attorney General, for the state. Mr. Flavel McGee and Mr. Carl A. 
De Gersdoff for receivers). Opinion by McGILL, Ch., January 24, 


1899. 

Equity—Jurisdiction—Trusts—Assignments.—1. Supplemental pro- 
ceedings were commenced against a husband by a creditor claiming that 
property previously sold by the wife belonged to the husband. To se- 
cure the vendee, a mortgage given by him for part of the price was as- 
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signed to a third person to abide the event. Held, the supplemental 
proceedings having been abandoned before the appointment of a re- 
ceiver, that equity had jurisdiction of a bill by the wife to have it de- 
clared that the creditor had no claim on the property sold, and to com- 
pel a reassignment of the mortgage. 2. A decree against the creditor 
was conclusive of the wife’s ownership, as against the assignee and the 
vendee. 3. The assignee could not refuse to reassign except on con- 
dition of payment of a claim due him from the vendee’s wife. _ Reiner v. 
s3rown. (Mr. James P. Powers and Mr. Samuel Schleiner for com- 
plainant. Mr. George E. Clymer for Adolphus Lockwood. Messrs. 
McGee, Bedle and Bedle for Henry C. Brown. Mr. LeRoy A. Gibby 
for Clotilda Girardy). Opinion by REED, V. C., February 1, 1899. 
Corporation—Insolvency—Preferred claims of laborers.—1. Cor- 
poration act, sec. 63, provides that, in case of the insolvency of a corpo- 
ration, “the laborers in the employ thereof” shall have a preferred lien 
on the assets “for the amount of wages due to them respectively, * 

* * and the word ‘laborers’ shall be construed to include all persons 
doing labor or service of whatever character for or as workmen or em- 
ploves in the regular employ” of the corporation. Held, that the sec- 
tion does not apply where the service was rendered by a corporation. 
2. Nor where the debt is due on a contract involving the relation of 
master and servant or principal and agent, as a contract for the printing 
and binding of books at fixed prices. In re Barr-Dinwiddie Printing & 
Bookbinding Co. (Mr. Cornelius Doremus for petitioner. Mr. James 
E. Howell for respondent). Opinion by STEVENS, V. C., February 
15, 1899. 

Corporations—Preferred stock—Equitable relief—1. 1 Gen. St., 
p. 951, pl. 212 (P. L. 1889, p. 412), authorizing corporations to issue 
common and perferred stock, provides that the holders of the latter 
shall be entitled to receive a fixed yearly dividend, to be expressed in the 
certificate. Pursuant to its certificate of incorporation, which authorizd 
it to issue preferred stock entitled to a certain dividend, if earned, without 
reservation of any right of the stockholders to modify such provisions, a 
corporation issued certificates of preferred stock, entitling the holders 
to the dividends named in the certificate of incorporation without reser- 
vation. Held, that the certificate of incorporation constituted a con- 
tract between the stockholders, and the certificate of shares a contract 
between the stockholders and the company, entitling the holder to the 
dividend named in the certificate, which could not be reduced without 
his consent. 2. 1 Gen. St., p. 964 (P. L. 1893, p. 444, sec. 6). authoriz- 
ing a corporation, with the assent of a majority in interest of its stock- 
holders, to amend its certificate of incorporation as of date of the record- 
ing and filing of the original, does not authorize a corporation to reduce 
the rate of dividend expressed in a preferred stock certificate, where the 
company reserved no power either in its certificate of incorporation or 
the certificate of stock to change such rate, since such alteration would 
impair the obligation of the contract with the stockholder. 3. Where 
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a corporation made an agreement with another by which the former 
was to reduce the dividends payable on its preferred stock, and the lat- 
ter was to pay such reduced dividend direct to the stockholders, the al- 
teration of the certificate of incorporation of the former so as to provide 
for such reduced dividend will be enjoined at the instance of a non- 
assenting holder of preferred stock, since his legal remedy would be in- 
adequate. Pronik v. Spirits Distributing Co. (Mr. R. V. Lindabury, 
Mr. J. E. Howell, and Mr. Curtis for complainant. Mr. W. H. Corbin, 
Mr. Wickersham, and Mr. Hogan for defendant). Opinion by EMERY, 
V.C., February 17, 1899. 

Usury—Mortgages—Shares of stock.—The mere fact that certain 
shares of stock in the mortgagor company were found among the effects 
of a deceased mortgagee, and that the promoter of the mortgagor com- 
pany, in negotiating with the representatives of the mortgagee, had 
promised certain shares of stock in the company as an inducement to 
bring about the loan secured by the mortgage, is insufficient to show 
usury in the transaction, where one of said representatives testified that 
the agreement was merely that he was to have shares of stock for his ser- 
vices, and that after the loan he gave the certificate of stock, found among 
decedent's effects, to decedent, as a gift. Short v. Post. (Mr. David 
J. Pancoast for complainants. Mr. Edwin B. Goodell for defendants). 
Opinion by REED, V. C., February 21, 1899. 

Wills—Construction—Rights of legatee—Waiver.—1. A will gave 
testator’s widow the use of his homestead dwelling and buildings con- 
nected therewith, and the right to certain provisions, with the right of 
offering a home to her parents and testator’s brother and sister, should 
she desire to do so, for any period she chose, and as long as she con- 
tinued to reside therein. Another clause bequeathed certain property, 
including the homestead dwelling in trust, with power to sell, except that 
the homestead should not be sold while testator’s wife and sister, or either 
of them, resided thereon. In case of the widow’s death before that of 
the sister, the trustees should tender to the latter the free occupancy 
of said dwelling during her life, with the same privileges as the wife en- 
joyed. Held,.that the sister had no right to occupy the dwelling until 
after the widow’s death. 2. The right of the widow was a mere priv- 
ilege of residing in the dwelling during life, with the right to use the 
connected buildings, and to be furnished the stipulated provisions dur- 
ing the time she resided therein. 3. The widow did not forfeit her right 
to reside in the dwelling by ceasing for any period of time to reside there- 
in, but might at any time thereafter resume her residence. 4. The 
trustees had a right to put a keeper in possession of the dwelling and 
buildings during the widow’s absence, because during her life the title 
thereto was in them, subject to the right of the widow and the sister 
to reside therein; the former during life, and the latter thereafter during 
her life. Reeve v. Troth. (Messrs. Voorhees & Reynolds for com-_ 
plainants. Mr. Lewis Starr for defendant Emily Burroughs. Mr. 
D. J. Pancoast for defendant Mary L. Troth). Opinion by REED, V. 
C., February 24, 1899. 


















THE NEW JERSEY LAW JOURNAL. 


Bonds—Mortgages—Foreclosure—Parties.—In a suit by the obli- 
gee of a bond against one of the obligors to compel the redemption of 
premises mortgaged by defendant obligor to secure the payment of the 
bond, or their sale, the co-obligors are not necessary parties, since they 
have no interest in the premises; and, under 2 Gen. St., p. 2111, no 
decree for a deficiency is permitted in a foreclosure suit. Raritan Sav. 
Bank v. Lindsley. (Mr. H. K. Gaston for complainant. Mr. Louis 
H. Schenck for defendants). Opinion by GREY, V. C., February 28, 
2899. 

Courts—Jurisdiction—Devises—Conditions—Personal property.— 
1. The jurisdiction of the Court of Chancery and of the Orphans’ court 
over an accounting by executors, etc., is concurrent. The assumption 
of jurisdiction by the Orphans’ court does not exclude the Court of 
Chancery from entertaining a suit touching a pending accounting, but 
this court will not interfere with the exercise of the jurisdiction by the 
Orphans’ court, unless for special cause shown. 2. A residuary lega- 
tee may sustain a bill for an accounting against the executor of the will. 
3. Where by his will the testator gives two properties as one entire de- 
vise, subject to the performance of certain named conditions, the devisee 
can only accept as an entirety, in the manner and upon the terms named 
in the will; that is, he must take both properties, performing all the con- 
ditions, or refuse both properties; he cannot accept a part only of the 
entire devise, and refuse to perform the testator’s requirements. 4. 
Equity will not enforce a forfeiture of a devise for nonperformance of 
conditions subsequent, but will, if a devisee accepts, compel the perfor- 
mance of the conditions, or, if that be inequitable or impossible, will 
award compensation in damages for the breach of conditions, if that 
remedy can be made adequate. 5. A devisee who accepts a devise is 
bound to perform the requirements of the will. “He cannot disappoint 
a will under which he takes a benefit.” 6. One who has accepted a de- 
vise, and thereby became bound to perform conditions, cannot after- 
wards, by disclaiming acceptance of the estate devised, avoid the per- 
formance of the conditions. 7. There must be an express direction or 
necessary implication in a will, in order to exonerate the general personal 
estate from being applied to the payment of the debts, or to postpone its 
primary use for that purpose. Bird v. Hawkins. (Mr. Henry S. Al- 
vord for complainant. Mr. William A. Logue and Mr. C. H. Sinnick- 
son for defendant Ella H. P. Hawkins). Opinion by GREY, V. C., 
March 1, 1899. 

Tax sale—Priority of lien—Waiver—Redemption—Equitable relief. 
—1. 3 Gen. St., p. 3359, par. 368, giving a tax lien priority over other 
incumbrances, does not apply to prior liens for taxes held by the state. 
2. Under 3 Gen. St., p. 3357, par. 354, authorizing the township to be- 
come a purchaser at a tax sale, and to thereafter sell the premises for the 
price paid and subsequent taxes thereon, and paragraph 365, requiring 
a redemptioner to pay the subsequent taxes in addition to the price for 
which the lands were sold, a sale of lands by a town for delinquent taxes 
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assessed against them subsequent to a sale thereof to the town for prior 
delinquent taxes devests the title of the town under the earlier sale. 3. 
Under 3 Gen. St., p. 3287, par. 33, making the tenant personally liable 
for taxes on the premises, which he may deduct from the rent after pay- 
ing the same, a person in possession of lands, enjoying the rents and 
profits thereof, either as tenant or without attorning to any one, can- 
not acquire a title to the premises, as against the owner, by purchasing 
the outstanding tax title. 4. Since 3 Gen. St., p. 3354, par. 338. re- 
quiring the redemptioner from a tax sale to pay the price, with costs, ex- 
penses, and 12 per cent. interest, does not expressly give the landowner 
the right to come into equity to redeem, equity will compel him, as a con- 
dition of permitting him to redeem, to pay all taxes paid by the pur- 
chaser, on the principle that he who seeks equity must do equity. 5. 
Equity will compel the holder of a tax title, who has been in possession 
of the premises and received the rents and profits thereof, to account for 
the same as a condition precedent to his right to compel the owner, in 
redeeming to reimburse him for taxes paid while he was in possession. 
Smith v. Specht. (Mr. Charles W. Parker for complainants. Mr. 
James P. Nothrup and Mr. Davis for defendants). Opinion by PIT- 
NEY, V. C., March 3, 1899. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions ) 


Process—Teste and return—Affidavits for arrest—Defective writs— 
Practice.—1. Under Section 41 of the practice act (Revision, p. 854), 
which provides that courts of law shall always be open (except on Sun- 
day) for the return of all writs in civil actions, except certain writs therein 
specified, an objection that a capias ad respondendum was returnable 
on a day in term, and not at the next stated term of the court after the 
teste of such writ, was unavailing. 2. Affidavits setting out, as plain- 
tiff's cause of action, the seduction of his daughter, who was under the 
age of sixteen, were sufficient to warrant an order of arrest, without dis- 
closing any special cause for such order. 3. Where less than fifteen 
days intervened between the teste of a writ of capias and the day of the 
return, and defendant appeared to such writ, and filed special bail, such 
alleged defect was thereby waived. 4. The proper practice, where there 
are infirmities in the writ of capias or the order for bail, is to apply for 
further time for filing special bail, pursuant to section 72 of the prac- 
tice act (Revision, p. 860), which may be granted on terms either that 
special bail may be filed without waiver of objections to the preliminary 
proceedings, or allowing further time to file such bail, as section 65 of 
such act (Revision, p. 859), which declares that the filing of special bail 
shall be no waiver, relates only to an application for an order to take 
testimony concerning the truth of the affidavits on which the order for 
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bail was made. Logan v. Lawshe. (Mr. W. Holt Apgar for plaintiff 
Mr. E. R. Walker for defendant). Argued before Depue, Van Syckel, 
and Garrison, JJ. Opinion by DEPUE, J., November 7, 1898. 

Statutes—-Insurance—Foreign companies—Penalties—Constitution- 
al law—Personal rights—Judgments.—1. The title, “An act to provide 
for the incorporation and regulation of insurance companies” (2 Gen. 
St., tit. “Insurance,” pp. 1762, 1765, pars. 103, 118), warrants legisla- 
tion regulating the business in this state of foreign insurance companies, 
and the prosecution of their agents for unlawfully transacting business 
in their behalf. Such legislation under that title is not obnoxious to the 
constitutional injunction that every law shall embrace but one subject, 
and that shall be expressed in its title. 2. Provisions as to individual 
insurance are not within such title, but are separable, and do not avoid 
the act. 3. Objections to the authorized execution of a judgment 
against an agent for a penalty imposed by the act are not available in de- 
fense of a suit to recover such penalty. 4. Restraining individuals from 
acting as agents of foreign insurance companies does not abridge any 
right guaranteed by the state or federal constitutions. Hickman v. 
State. (Mr. Theodore B. Booraem for plaintiff in error. Mr. Howard 
W. Hayes for the state). Argued before Ludlow and Collins, JJ. Opin- 
ion by COLLINS, J., November 21, 1808. 

Statutes—Special and local acts—Eminent domain—Street rail- 
roads—Rights of taxpayers.—1. The act of June 13, 1898 (P. L., p. 
461), entitled ““An act to authorize boards of chosen freeholders to widen, 
straighten, grade and otherwise improve highways under their control, 
and to provide for the construction of street railroads thereon,” is not 
rendered special or local by the provision that nothing in the act “shall 
be construed to authorize the construction of a street railroad on any 
public highway on which it is not lawful at present to authorize the con- 
struction of a street railroad.” 2. The direction contained in said act 
that commissioners appointed on condemnation of lands taken for the 
purpose of widening, straightening, or changing the location of a high- 
way in making their estimate and assessment of damages, “shall take 
into account the benefits conferred by the improvement on the remainder 
of any lot or tract of land partly taken,” is not unconstitutional. 3. 
The fact that a street railroad company, with which a board of chosen 
freeholders has made a contract, under said act, to construct a street rail- 
road upon a public highway under its control, has no franchise, apart 
from such contract, to construct or operate a street railroad upon such 
highway, does not give a taxpayer owning land upon the highway a 
standing to attack the contract. State (Randolph, Prosecutors) v. Board 
of Chosen Freeholders of Union county. (Mr. Sherrerd Depue for ap- 
plicants. Mr. W. R. Codington and Mr. Frank Bergen for defendants). 
Argued before Ludlow and Collins, JJ. Opinon by COLLINS, J., 
December 6, 1808. 

Taxation—Assessment—Deductions.—The receiver claimed of the 
assessor of taxes deduction for mortgages, which, it is admitted, existed 
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upon the property of the company on the 20th of May, 1897, the day 
to which the assessment related. The assessor did not question the ex- 
istence or validity of the mortgages, or demand a claim in writing or 
under oath, but refused to allow the deduction. Held, that the asses- 
sor should have allowed the deduction, and that the prosecutor is en- 
titled to have it made, under the direction of the court. State (Rosell, 
Prosecutor) v. Buck, Collector. (Mr. A. C. Hartshorne for prosecutor. 
Mr. Rulif V. Lawrence and Mr. A. A. Chambers for defendant). Ar- 
gued before Depue, Van Syckel, and Garrison, JJ. Opinion by VAN 
SYCKEL, J., December 7, 1898. 

Electric wires—Negligence.—A company authorized to place wires 
in public highways, which wires it uses in its business to transmit an elec- 
tric current which is dangerous, must exercise a high degree of care to: 
prevent injury to any person using the highways for passage; but to 
one who, with others, breaks down such wires, and so exposes them, 
uninsulated and dangerous, it owes no duty except to refrain from will- 
ful acts to his injury, and it will not be responsible for an injury re- 
ceived by him while handling the wires so broken, because it maintained’ 
or renewed the current passing over them. Newark Electric Light & 
Power Co. v. McGilvery. (Messrs. Depue & Parker for plaintiff in 
error. Mr. Samuel Kalisch for defendant in error). Argued be- 
fore Magie, C. J., and Depue, Gummere, and Ludlow, JJ. © Opinion 
by MAGIE, C. J., December 13, 1898. 

Contract of municipality—Estoppel—Notice——A _ contract was 
awarded to the prosecutor upon conditions that, if a bond were not fur- 
nished by a certain day, the contract would be reawarded. At the time 
fixed, the bond was not forthcoming, because of the pendency of a cer- 
tiorari. The contract was thereupon awarded to the defendant cor- 
poration. Held: (1) That, as the prosecutor stands upon the award,, 
it must acquiesce in the condition. (2) That, as the condition was 
without qualification,.the prosecutor’s reasons for not following it are 
immaterial. (3) That the prosecutor was not entitled to a notice of the: 
doing of that to which it had already agreed. State (Barrett, Prosecu-- 
tors) v. Ocean City. (Mr. W. J. Kraft for prosecutors. Mr. D. J. 
Pancoast for defendant Ocean City Water Co)... Argued before Depue,, 
Van Syckel, and Garrison, JJ. Opinion by GARRISON, J., December- 
15, 1898. 

Corporations—Stockholders’ meeting—Removal of ministerial of-- 
ficers.—1. (a) Companies organized under the general corporation act 
are now governed by the Revision of 1896 (P. L., p. 277). (b) The: 
stockholders of such a company may, at a special meeting duly called’ 
for the purpose, increase the number of directors of the company; by am 
amendment to the by-laws, taking immediate effect. (c) In the absence of 
other provision in the by-laws, it will then be the right and duty of the 
stockholders to elect the additional directors. The provisions of Sec. 15 
of the act, relating to the filling of vacancies by the board of directors, 
have no application to such a case. (d) In the absence of othe provi- 
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sion in the by-laws, such election should be held at a meeting subse- 
quently called, with due regard to sections 33 and 36 of the act. 2. A 
special meeting of the stockholders of a company organized under the 
general corporation act was duly called on less than ten days’ notice 
to amend the by-laws of the company by increasing the number of di- 
rectors, and to elect those that should be added. At the meeting, every 
share of stock in the company was represented and voted on, and the 
by-laws were so amended The additional directors were then chosen 
by the votes of a majority in number and interest of all the stockholders, 
the minority stockholders refusing to vote. No stock had been trans- 
ferred within twenty days next preceding the meeting. Held, on sum- 
mary inquiry under said act (Revision 1896, sec. 42), that, notwithstand- 
ing its informality, such election would not be disturbed. 3. The min- 
isterial officers of a corporation not holding for fixed terms under statute 
-or by-laws may be removed by the body that chose them. Quaere, does 
the power of this court of summary inquiry into corporate elections ex- 
tend beyond elections by stockholders? In re A. A. Griffing Iron Co. 
‘(Mr. J. B. Vredenburgh and Mr. A. L. McDermott for applicants. Mr. 
W. D. Edwards and Mr. C. L. Corbin opposed). Argued before Lud- 
ilow and Collins, JJ. Opinion by COLLINS, J., December 19, 1808. 





MISCELLANY. 


OBITUARIES. River and soon had a lucrative prac- 
tice, being distinguished for his pains- 





MR J. HOLMES BIRDSALL. taking care and thorough research in 


Mr. J. Holmes Birdsall, of Toms | every case he undertook. He was al- 
River, died January 31, at Colorado | so made a Proctor in Admiralty by the 
‘ Springs, Col., where he has spent much | United States Courts. 


time in the past four years. He was Mr. Birdsall took an active interest 
ill during December and on Jan- in politics and was a staunch Republi- 
uary roth, left for Colorado, intending can. He was early called to the 
to remain for the winter and spring | chairman of the County Executive 
months. Death resulted from a re- Committee, a position he filled with 
lapse after an attack of grip. unusual acceptability until his  resig- 

He was born at Waretown on June | nation. He was a trustee for many 
3, 1857, and was accordingly in his years of the Toms River school dis- 
forty-second year. Later removed to | trict and had been a member of the 


Toms River and was fitted for college Dover Township Board of Education 
at the Toms River school, entering since the present school law went into 


Amherst Coliege and graduating with effect. He was also a director in the 
honors at the age of twenty-one, as First National Bank at Toms River. 
the youngest man in the class of 1878. In March, 1896, he was nominated 


He then came home and read law with | as judge of the Ocean county courts 


Counsellor I. W. Carmichael and was | by Governor Griggs, but was compelled 
admitted to the bar in 1882. to decline the honor, as he was at that 
He hung out his shingle at Toms | time in Colorado and his physician did 
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not think it advisable for him to come 
east. 
He leaves a widow and two sons. 





MR. FRANK CREW WILLCOX. 

Frank Crew Willcox, a member of 
the bar of Essex county, died at his 
home in East Orange on March 1oth. 
He had been ill twenty-four 
hours, suffering attack of 
acute bright’s disease, and his sudden 
peculiarly startling. He 


only 
from an 


death was 
was a man of apparently strong vital- 
ity, and his cheerful, vigorous manner 
suggested abounding health and ener- 
gy. He was only forty-four years of 
age, and seemed even younger. 

Mr. Willcox was born in Bridgeport, 
Conn., on April 6, 1855. His father 
came to’ Newark later and he was sent 
to the Newark Academy and_ then 
took the academic course at Yale Col- 
lege, afterwards studying law in an of- 
fice in Newark and at the Columbia 
Law School in New York. 

With regard to his professional ca- 
reer and his personal character one 
may quote the resolutions adopted by 
the meeting of the 
March 


his associates at 
Bar oi 
16th: 
“Frank C. Willcox was admitted to 
practice at the June term, 1881. For 
Six years, i891, he held the 
office of City Attorney of Newark and 


Essex courts held on 


ending in 


discharged its many duties with ability 
and fidelity. 

“From the beginning of his profes- 
engaged in the 
In the courts he was 
and persistent in 


sional career he was 
trial of causes. 
always courageous 
obtaining or defending the rights of 
his clients. In addressing judges or 


juries he was luminous, forcible and 
Self-reliant, he seldom en- 
associate counsel. He _ en- 
alone the older members 


of the profession, and was frequently 


persuasive. 
gaged 
countered 


victorious over those formidable antag- 
onists. Pleading, preparation, argu- 





ment and presentation of his case at 
trial were all his own work. 

“His practice soon extended to the 
highest courts of the state. His name 
appears frequently in the Law and 
Chancery reports, and examination will 
show that in most of these cases Mr. 
successful. Lawyers 
practicing at bar never charged Frank 
C. Willcox with discourtesy, and his 
clients confided in him implicitly. He 
was large-hearted. His social char- 
acteristics were marked. His good 
nature never failed. His personality 
will be greatly missed by his legal 
brethren. 

“Mr. Willcox died suddenly on Sat- 
urday, March 11th, at midnight, aged 
forty-four years. 

“To express our 
death, be it resolved, by the Essex Bar 
Association, that its secretary present 
the foregoing minutes to the Essex 
Circuit court, with the request that the 
same be entered upon the minutes of 
the said court. 

Alexander Grant, 

Frederick F. Guild, 

Henry B. Taylor, 
Committee.” 

Mr. Joseph D. Gallagher spoke of 
the professional and personal character 
of Mr. Willcox and on his motion the 
resolutions were unanimously adopted. 


Willcox was 


sorrow over his 


MR FRANCIS KITCHELL HOWELL. 


Mr. Francis K. Howell, of Newark, 
counsel of the Mutual Benefit Life In- 
surance Company, died of pneumonia 
on March 15th, after a short illness. 

The death of Mr. Howell comes as 
a personal bereavement to members of 
the bar who had the privilege of his 
friendship, and knew the beauty and 
worth of his character, as well as the 
charm of his kindly manner. 

His death is a serious loss to the 
community, and especially to the two 
insurance companies to which he was 


both director and legal adviser, and 
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which he had served many years with 
great ability and fidelity. 

Mr. Howell was born at Whippany, 
in Morris county, on March 23, 1843. 
He studied at the Newark Academy 
and from there went to Princeton Col- 
lege, where he was graduated with the 
class of 1865. He returned to Newark 
and studied law with the late Joseph 
P. Bradley and Timothy R. Ramsey, 
and was admitted as attorney in 1869, 
and as counsellor in 1871. 

He was a careful practitioner and 
accurate conveyancer, and having been 
employed in business of the Mutual 
Benefit Life Insurance Company, he 
devoted himself to this work and be- 
fore long became the attorney of the 
company and afterwards the associate 
counsel with no senior except the pres- 
ident. He became the counsel of the 
American Insurance Company also, on 
the death of Mr. Grover. 

The following resolutions adopted at 
the meeting of the Essex County Bar 
on March 16th, express their estima- 
tion of his character and services: 

“In the sudden death of Francis K. 
Howell the bar of Essex county is 
called upon to mourn the loss of one 
of its prominent members. Removed 
in the fullness of his powers, we feel 
that not only has a wise and prudent 
counsellor been taken away, but also 
a valued citizen of our county and 
State. 

“He was a man of eminent force of 
character, honored by all who knew 
him. 

“Of high standing at the Bar, his legal 
attainments and_ professional abilities 
caused his services and advice to be 
sought by large corporate and financial 
interests. 

“As a man he was genial and unaf- 
fected, always ready with friendly ad- 
vice and sympathy when called upon. 

“As a lawyer he was able, consci- 
entious and trained, faithful to his cli- 
ents and the interests committed to his 
charge. 





“As a citizen he was a man of large 
understanding, of general information, 
of unimpeachable integrity, and versed 
in public affairs, giving his services to 
the state in the Legislature during the 
years 1876 and 1877. 

“Whenever called upon to act he 
was prepared. 

“As friends and associates we bear 
witness to his character, attainments 
and the honored name and remem- 
brance he has left among us. It is, 
therefore,— 

“Resolved, That the Bar Association 
of Essex county hereby tenders to the 
family of our associate the sympathy 
of its members and this expression of 
its respect and esteem. 

“Resolved, also, That the president 
of this association request the Circuit 
court of this county to cause the same 
to be spread upon its minutes.” 

James C. McDonald, Edward Q. 
Keasbey, Elwood C. Harris, John O. 
H. Pitney, Frank J. Swayze, Henry H. 
Dawson, Halsey M. Barrett and Geo. 
F. Tuttle spoke in support of the reso- 
lutions and they were unanimously 
adopted. 





ADMISSIONS TO N., J. BAR. 





The following were admitted at the 
February term of the New Jersey Su- 
preme court: 


Attorneys. 


James Agnew, Jersey City; George: 


S. Aldrich, Newark; William Baldwin 
Axford, Jersey City; Jacob G. Bake- 
laar, Passaic; Cornelius H. Benson,. 
Jersey City: R. R. Bentley, Morris- 
town; William F. Burke, Paterson: 
Horace Codington, Somerville; Mor- 
rison C. Colyer, Newark: Thomas P. 
Costello, Passaic; Edward I. Croll, 
Newark; Henry B. Davenport, Morris- 
town; William B. Davidson, Passaic; 
Francis B. Davis, Woodbury: George: 
A. Early. Newark: Boyd S. E'y, Branch- 
ville; Herbert C. Gilson, Jersey City> 
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Lester Inglis, Paterson; Benjamin F, 
Jones, South Orange; Joseph Kaighn, 
Moorestown; Obadiah W.  Kitchell, 
Frederick R. Lehlbach, Newark; Phil- 
ip Lindsley, Raritan; William A. Lord, 
Orange; Alfred Lotary, Hoboken; 
Henry J. Mayers, Newark; Levi H. 
Morris, Newton; Simon P. Northrup, 
Augusta; S. Conrad Ott, Camden; 
Fred. Prout, Newark; John Bird 
Quintin, Hoboken; William F. Rex, 
Camden; Adam O. Robbins, Fleming- 
Frederick F. Searing, Paterson; 
Sherwood, Ridgefield; 
S. Simpson, Arlington; 
Smock, Red Bank; Wil- 
liam A. Spencer, Fords; Edmund Ger- 
ald Stalter, Paterson; Herbert L. 
Thowless, Newark; Newton Wyckoff, 
Trenton; William Henry Roberts, Jr., 
Trenton. 


ton; 
Walter M. 
Charles’ E. 
Warren H. 


Counselors. 


Charles H. Brower, Newark; Ray- 
ton E. Horton, Paterson; Fred. C. 
Hyer, Newark; Cecil H. MacMahon, 
Newark; John Meirs, Camden; John 
G. Mitchell, Bridgeton; John J. Mul- 
vaney, Jersey City; Horace F. Nix- 
on, Camden; Frederick M. Payne, 
Newark; John F. Reger, Somerville; 
Paul T. Shinn, Camden; Charles H. 
Stewart, Newark: George M. Titus, 
Newark; James B. McKee, Newark; 
Henry G. Pilch, Newark. 





NEW JERSEY SUPREMECOURT EX- 
AMINATIONS AT FEBRUARY 
TERM, 1899. 





Attorneys’ Questions. 

Who was Sir William Blackstone? 

When were his commentaries pub- 
lished? 

Define municipal law. 

Define a statute. 

Define a contract. 

Define consideration. 

Give Blackstone’s rules relating to 
construction of statutes. 

What are the absolute riglits of per- 





sons? And what great acts guaran- 
teed those rights? 

What are the great relations in pri- 
vate life? 

Define the reciprocal rights and obli- 
gations pertaining to these relations. 

When was the constitution of the 
United States adopted? 

When was the original constitution 
of New Jersey adopted? 

How may the constitution of New 
Jersey be amended? And how often? 

Into what departments are the pow- 
ers of government divided by the New 
Jersey constitution? 

What is the membership of each 
branch of the Legislature of New Jer- 
sey, and for what term are members 
elected? 

What is the effect of an executive 
veto upon an act of the Legislature? 

What legislation is prohibited by the 
constitution? 

What courts are created by the con- 
stitution? 

What courts have been established 
by the Legislature? 

What is the jurisdiction of the Court 
of Chancery, the Supreme court, the 
Court of Common Pleas. 

State the orderly procedure for the 
uncontested foreclosure of a mortgage 
in the Court of Chancery in a case 
where there are infant and non-resi- 
dent defendants. 

What is a corporation? How may 
a private corporation be created? How 
dissolved? 

Define a bill for discovery. 

In what case may an injunction issue 
before a bill is filed? 

How may a decree in chancery be 
made a lien upon real estate? 

State the procedure in chancery for 
the partition of real estate. 

For what causes may an absolute di- 
vorce be granted? 

Write a proper attestation clause to 
a will. 

What courts have original jurisdic- 
tion over contests relating to the 
probate of wills? 
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In what cases may a suit be begun 
by attachment? By capias? 

Name the pleadings in an ordinary 
contested action upon contract. 

What is a promissory note? What 
words are required to make same ne- 
gotiable? 

Define a tort-slander libel. 

Define a declaration, plea, issue, trial, 
verdict, judgment, execution. 

Define a bond, mortgage, 
mortgage, deed, release. 

How must a chattel 
executed? 

What contracts must be in writing, 
in order to become the basis of an ac- 
tion at law? 

Define homicide, manslaughter, ar- 
son, burglary, mayhem, rape, seduc- 
tion; robbery, as distinguished from 
larceny. 

What is the writ of habeas corpus? 
And from what court does it issue? 
And to whom is it directed? 


chattel 


mortgage be 


Counselors’ Questions, 

What is an estate in fee-simple? 

Is the word heirs necessary in a grant 
to convey an estate in fee-simple? 

Is the word heirs necessary in a will 
to convey an estate in fee-simple? 

What is an estate in fee-tail? 

In the case of an estate in fee-tail at 
the common law, where did the ulti- 
mate fee-simple in the land vest? 

What effect did the Act of August 
26th, 1784, to limit estates in tail, and 
the Act of March 23d, 1786, explaining 
the same, have upon estates in fee-tail 
in New Jersey? 

What effect did the Act of June 13th, 
1820, 
estate, have upon estates in fee-tail in 


regulating the descent of real 


New Jersey? 

Can an estate in fee-tail be created 
in this state? 

A made his will in 1818 devising an 
estate in lands which under the statute 
of entails would have been an estate 
in fee-tail. A died in 1824 leaving the 
said instrument as his last will. Did 
the Act of 1820 operate on this devise? 
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¥ Where a man receives lands from an 

ancestor, by descent, and dies intestate, 
leaving no issue, no father or mother, 
and no brother or sister, and no wiie, 
and leaves a first cousin who has some 
blood of the ancestor from whom the 
lands came though not of the whole 
blood, and a third cousin of the whole 
blood of such ancestor. To whom do 
the lands descend? 

Can a husband take lands by descent 
from his wife, or a wife from her hus- 
band, in this state? 

Can a wife with the consent of her 
husband so devise her lands as to pre- 
vent her husband from taking his estate 
by the courtesy in the same? 

What is an estate in remainder? 

What is an estate in reversion? 

What is an executory devise? 

In what cases in New Jersey do de- 
vises or legacies not lapse where the 
legatee or devisee dies in the _ life- 
time of the testator? 

Can a widow bequeath the crops in 
the ground which she holds as tenant 
in dower? 

How are actions in ejectment com- 
menced in this state? 

Who must be 
such actions? 

Who may be joined as defendants? 

Can a judgment in ejectment in this 
state be conclusive as to the title of the 
land? 

What judges have jurisdiction to ap 


made defendants in 


point commissioners to partition lands? 

What courts, as courts, have juris- 
diction in matters of partition? 

In what cases do the Orphans’ courts 
have jurisdiction in partition? 

In what cases does the Prerogative 
court have such jurisdiction? 





NOTES ON THE EXAMINATIONS 


One of the gentlemen who succes 
fully passed the attorney's examination 
obejcted to taking the oath as attor- 
ney, professing no belief in a God, tlie 
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sanctity of an oath, a future state of 
rewards and punishment, etc. Justice 
Ludlow permitted him to be affirmed, 
taking the ground, naively, that the 
young gentleman could not believe 
what he was saying. 

An applicant, in answer to the ques- 
tion, how the Constitution of New 
Jersey may be amended, replied, “By 
act of Congress,” and gave an elabo- 
rate scheme resting on that basis. It 
seems incredible how applicants can 
overlook, in their preparation, such 
fundamental konwledge. It is quite 
as startling as the young author who 
addressed a communication to his in- 
tended publisher, beginning: ‘I have 
wrote a book,” and was surprised that 
he never heard from the publisher. 

The examiners were: Ex-Senator 
Large and Hon. C. H. Sinnickson for 
the counsellors, and Messrs. Halsey M. 
Barrett, Edmund Wilson, E. A. S. 
Lewis and Norman Grey for the attor- 
neys. 

Those appointed to act as examiners 
at the June term are: Mr. Otto 
Crouse and Mr. George J. Bergen, in 
addition to the attorneys’ examiners of 
the February term. 

The large number of applicants for 
admission to the Bar was _ probably 
due to the threatened passage of the 
passage of the bill that would prac- 


tically wipe out the Dunn or Five 
Counsellors’ act as it is commonly 
known, there being seventeen who 


sought admission under this act. 





ADJOURNMENT OF THE 1899 LEG- 
ISLATURE, 





The New Jersey Legislature of 1899 
adjourned sine die March 24th at 9:15, 
although the hour fixed for final ad- 
journment was three o’clock. Just 
before three the clocks in the two 
chambers were stopped. 

A number of bills were passed in 
the two houses in the afternoon, and 
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then a series of recesses were taken in 
order to give the Governor time to 
sign all bills before the session came 
to an end. He was busy all day and 
probably signed not less than one hun- 
dred bills. 

When the formality of the adjourn- 
ment took place, the members of the 
House, headed by Speaker Watson and 
Messrs. McKee and Murphy, the Re- 
publican and Democratic leaders, en- 
tered the Senate chamber. Speaker 
Watkins addressing President Reed, 
announced that the House had adjourn- 
ed sine die, and then the President of 
the Senate made the announcement 
that the hour of three o’clock having 
arrived, he declared the one hundred 
and twenty-third Legislature of the 
State of New Jersey adjourned. 

There were about thirty-five meas- 
ures which failed to receive his approv- 
al, and these will be filed with the State 
Librarian, and will fail to become laws. 





ACQUITTAL OF HON. GEORGE O, 
VANDERBILT. 





Ex-Senator George O. Vanderbilt, 
of Princeton,wasacquittedof perjury on 
March 2d in the Mercer county courts. 
He had made an affidavit in a law case 
which was clearly false, but on trial 
it was shown that it might have been 
a mere error, and the strenuous ef- 
forts to acquit him which were made 
by old Princeton friends succeeded. 
Vanderbilt was a Democrat and a 
Princeton man, and had the college 
support when he was elected to the 
Assembly some twenty odd years ago. 
He obtained the Speakership in the 
same way, and was very well liked. He 
eventually became State Senator from 
Mercer. 

The active work of conducting the 
case was done by ex-Judge Chauncey 
H. Beasley, who was ably supported by 
ex-Vice-Chancellor Bird, Edwin Rob- 
ert Walker and John H. Backes. This 
verdict is not only a gratification to ex- 
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Senator Vanderbilt and his friends but 
it is the source of much satisfaction to 
the many members of the Bar who 
‘take the view that the law making per- 
jury of the expression of an opinion 
‘which a defendant is required to give 
before he can defend a suit brought 
-against him, is unfair and unjust. The 
verdict of acquittal establishes a pre- 
cedent that the legal fraternity cannot 
but view with favor. 





‘PRACTICE OF KISSING THE BOOK, 





In connection with the bill introduc- 
ed of Assemblyman Wakelee making 
the kissing of the Bible in taking aths 
unnecessary, the following is of inter- 
est: 

“Suspension of the old custom of 
kissing the Bible on the administration 
of an oath and the virtual abolishment 
of the book from the city courts of 
New York appear to have no other 
than a sanitary significance. Magis- 
trate Poole, who first relinquished the 
book, states explicitly that he ‘believes 
in the Bible every time,’ but the book 
soon becomes filthy by constant use 
among all kinds of people and is liable 
to breed disease. For this reason he 
requires only that witnesses shall af- 
firm by holding up their hands. It 
does not appear to have occurred to 
anybody that a Bible can be so bound 
as to be kept as clean as a _ dinner 
plate.” 





SENATOR GRAY’S APPOINTMENT 
AS CIRCUIT JUDGE, 





The President offered to Senator 
Gray, of Delaware, and he has accept- 
ed, the new Circuit Judgeship created 
under the recent act of Congress, in 
the Third Judicial Circuit, comprising 
Eastern and Western Pennsylvania, 
New Jersey and Delaware. His as- 
-sociates in the circuit will be Marcus 
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W. Acheson, of Pittsburg, and George 
M. Dallas, of Philadelphia. Justice 
Shiras, of the Supreme court, has for 
some years been assigned to this cir- 
cuit from the Supreme court. 

Mr. Gray is a native of Delaware, 
having been born in Newcastle in 
1840. He was graduated at Princeton 
when only 19 years of age. After 
studying law a short time with his 
father, and spending a year at the Har- 
vard Law School, he was admitted to 
the Bar in 1863. In 1879 he was ap- 
pointed Attorney-General of the State 
of Delaware, by Governor Hall, and 


reappointed in 1884 by Governor 
Stockley. He was also a delegate to 
the Democratic National Convention 


at St. Louis in 1876, at Cincinnati in 
1880, and at Chicago in 1884. Upon 
the appointment of Thomas F. Bayard 
as Secretary of State in Grover Cleve- 
land’s first administration, he was 
elected to the United States Senate to 
fill Mr. Bayard’s unexpired ‘term, and 
was re-elected in 1887 and in 1893. His 
transfer to judicial honors is received 
with approval, irrespective of party. 





THE PORTRAIT 





EX JUDGE PATRICK H. GILHOOLY. 

Ex-Judge Patrick H. Gilhooly, of 
Elizabeth, whose picture appears in this 
number of the Journal, was born in 
Portabello, Scotland, of Irish parent- 
age, and came to America at an early 
age. He received his education in the 
common schools of Somerset county, 
read law at Somerville with Messrs. 
Gaston & Bergen, and Hon. Alvah A. 
Clark, and was admitted to the New 
Jersey Bar as attorney at the June 
term, 1873, and as counsellor, in Feb- 
ruary, 1877. He began practice at 
Elizabethport and almost from the first 
became a prominent member of the 
Union county Bar. He became Coun- 


ty Attorney of Union county in 1880, 
and during the same year was elected 
the Elizabeth Common 


member of 

















‘Council, where he served for ten years, 
becoming President of that body in 
1889 and 1890. He was also appoint- 
ed District Court judge in 1882, serv- 
ing for a term of five years, and he re- 
peated this service from 1891 to 1896. 





THE NEW LIBRARIAN OF CON- 
GRESS. 





The appointment of Herbert Putnam, 
of the Boston Library, as Librarian of 
Congress, seems to give general satis- 
faction. Not only is he probably the 
best man for the place, but by thus defi- 
nitely breaking the precedents of po- 
litical appointment, every librarian in 
the country is made more free to do his 
work on its merits alone. The prob- 
ability now is that the Library of Con- 
gress will become the really great na- 
tional library it was designed to be, 
and, if it is developed in the right way, 
should be the greatest in the world. 





BILL TO REPEAL THE DUNN ACT 
KILLED, 





Senator Van Cleef’s bill to repeal the 
Dunn act with reference to the admuis- 
sion of law students to the Bar was 
killed by the House by a vote more 
decisive than that which several ‘lays 
before killed a fac-simile of the bill in- 
troduced by Mr. Jones. For the iat- 
ter’s bill there were twenty-eight votes 
in the affirmative. Senator Van Clcef’s 
bill received only eighteen votes, more 
than half the lawyer members of the 
House, including Speaker Watkins, 
voting against it. 





LEGAL LAUGHS. 





Equity pleadings are drawn up in 
such a free and easy fashivn that fre- 
quently absurd allegations are incon- 
siderately made. Chancellor McGill 
recently had a case before him where a 
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husband filed a_ petition of «ivorce 
against his wife on the ground of ex- 
treme cruelty. The petitioner, among 
his other allegations, made this grave 
charge, to wit, that his wife “was pos- 
sessed of a devil.” Counsel for the 
wife demurred to the juris iiction of th 
Court of Chancery to try that issue 

Counsel was presenting his ol.jec- 
tions to the constitutionality of a re- 
cent statute. 

“This act,” said he. “was drawn up 
by a New York attorney who did not 
understand the Constitution o:1 New 
Jersey.” 

“And who does understand it?’ 
Judge Dixon, wearily. 

Mr. Edward A. Day was _ recently 
speaking on the subject of name3. His 
firm, that of E. A. & W. T. Day, when 
about to change the location of their 
offices, went to look at some others, 
and found they had but recently been 
vacated by Morrow & Morrow. Not 
far away Mr. Weeks was located. 


’ 


sail 





STATE NEWS. 





Mr. Belmont Perry, of Woodbury, 
for ten years prosecutor of Gloucester 
county, has, owing to ill health, re- 
moved to Santa Ana, California, where 
he has purchased the “Santa Ana Her- 
ald,” which he will edit. 

The Commercial Law League of 
America will hold its annual meeting 
at Asbury Park in July. 

Mr. P. V. Voorhees, of Camden, was 
elected one of the trustees of the Cam- 
den County Historical Society at the 
first regular meeting in February. 

Mr. Chandler W. Riker, of Newark, 
whose appointment as Prosecutor of 
the Pleas for Essex county has given 
such general satisfaction, recently re- 
turned from a business trip to New 
Mexico. 

Judge and Mrs. Joseph H. Gaskill, of 
Mount Holly, and Judge and Mrs. E. 
Ambler Armstrong, of Camden, have 
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gone to Florida for a few week’s ab- 
sence. 

At the annual meeting of the New 
Jersey Society of the Sons of the Rev- 
olution held in Trenton, among some 
of the members of the legal fraternity 
selected to hold office for the ensuing 
year were: President, Mr. S. Mere- 
dith Dickinson, of Trenton; Vice- 
President, Mr. Clement H. Sinnickson, 
of Salem; Corresponding Secretary, 
Francis B. Lee, of Trenton; Board of 
Managers, Messrs. Garret D. W. 
Vroom, of Trenton; Gilbert Collins, of 
Jersey City; Malcolm Macdonald, of 
Camden; Schuyler C. Woodhull, of 
Camden; Abram Q. Garretson, of Jer- 
sey City; Leroy H. Anderson, of 
Princeton, and Hugh H. Hamill, of 
Trenton. 

Governor Voorhees nominated as 
judge of Cumberland county, Mr. 
Thomas W. Trenchard, of Bridgeton, 
and, as Prosecutor of the Pleas of the 


same county, Mr. J. Hampton Fithian, 


of Bridgeton. Mr. Joseph H. Gaskill, 
of Mt. Holly, has been reappointed as 
judge for Burlington county. Mr. 





Elwood C. Harris, of Newark, was 
nominated for judge of the First Dis- 
trict court of Newark, to fill the va- 
cancy caused by the resignation of Mr. 
Thomas N. McCarter, Jr. 





THREE LAWYERS DISBARRED. 


In the Supreme court on February 
21st, motion was made for the disbar- 
ment of H. Leroy Applegate, who is 
now serving a fifteen-year sentence in 
the State prison for forgery. The 
proceedings were of a perfunctory char- 
acter and Mr. Applegate was disbarred 
forthwith. 

A rule to show cause why Charles 
Bried, of Newark, indicted for embezzle- 
ment, should not be disbarred, was al- 
so made. _ Bried is a fugitive from jus- 
tice. 

Lawyer Rensselaer C. Howard, of 
Newark, who is serving a term in jail 
for making false pension affidavits, was 
also disbarred, as was George W. By- 
ram, of Newark, who was convicted of 
issuing forged paper. 
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